WA DEPARTMENT OF NATURAL RESQURCES
ADMINISTRATIVE CONSENT ORDER

™ THE MATTER 04

GOLDEN FURROW FERTILLZER, INC. ADMINISTRATIVE
ATTN: TOM FULLENKAMP CONSENT ORDER
6850 CHUEF WAPELLO ROAD 2065 -HC¢

AGENCY, 1A 52530

‘T Jjobhn Moreland
Registered Agent - Golden Furrow Fertilizer, Ine.
129 W 4™ Street
P.(3, Box 250
Ctumwa, 1A 32501

L. SUMMARY

‘the Towa Department of Nalural Resources {Department) and Golden Furrow Fertilizor, inc.
(“Golden Furrow™) hercby agree to the following Administiative Consent Order {Crder).
Golden Furrow agrees 10 pay an adminisirative penalty of $4.000 in addiion w $12.238.51 for
fish restitstion. Golden Furrow will refine and aclively enforce their Spill Prevention Control
and Counter Measure Plan by no later than January 1, 2008, Golden Fuarrow will also 1mplement
an employee lraining protocol Lo cover ecoloxicology, well spill contrel and coptainment, and
purchase and (rain employees on ammomia feld test kits, Finally, Colden Furrow will ensure
fhal 1o ammonia wash water is capabie of reaching waters of the State. Sce Sectipns TV and ¥

for more delals,

Any questions regarding this Order should be direced to:

Rolating to technival reguircments: Tolating te leoa! reguirements:
Terry JTunes, Feld Otffice 6 Tamara Mullen, Altorney
Lowa Diepariment of Nutural Resources Iowa Department of Natural Resources
1023 W, Madison Heney A Wallace Building
Washington TA 32353 Dies Moines, [owa 50319
Ph: 319/653-2135 : Fh: 515/281-8534

11 JURISDACTION

The parties hereby agree that this Order 15 issued pursuant Lo lowa Code section 4338 175(1}
which autherizes the Director 1o issue any order necessary Lo sceure compliance with or prevent
a violation of Towa Code chapler 4358, Division TIL Part 1, and the rulcs promulgated or pertmats
issucd pursuant thereto, and lowa Code section 4533109 and 567 lowa Administrative Code
(LAC) chapter 10, which anthorize the Iirector to assess administrative penalties.
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ML STAYEMENT OF FACTS

The Departirent and Golden Furrow hereby agree o the following statemenl of fucts:

b

Golden Furrow  provides fertiliver and  pesticide application  services to the farming
commueity of the Siate. It is owned by Tom Fullenkump, and includes § offices and 4
producticn iocations in southeast Towa,  Fhe production plant at issue here 33 tocated in
Agency, lowa — a small town between Ormmwa and Fairfield. This plant has between 15-28)
Yarge aboveground storage tanks in a diked area east and south of the main office bmlding for
storage of varous nitrogen-based herbicides and pestcides.

A Tsh kill was reported Lo Fietd Office (FO) #6 on September L4, 2007 in Crow Croek, near
Fairficld, [A. Department employees Paul Brands and Vapes Poien invistioared that
evening. chserving dead fish in 2 3.3 mile scgment of Crow Creek and an unpamed tobutary
entering ti. This Libutary receives deainage tram a culvert ormrating on the north side of
the Crolden Fumow properly, flowing under highway 1 via a diteh, finally crtering the
ribwtary 1O vards to the west of the highway. Dead fish were observed downstueam of
where the tributary cnters Crow Creek, but not above the conflucnce pinl. Additionafly,
dead frogs were ohserved in the culvert on the north side ol Golden Fuerow where it enters
the drainage ditch. Accordingly, Golden Furrow was wlenti fied as the suspected sougce of the
kull.

The next day, September 13, 2007, FO#0 environmental specialist Fery Jones wvisited
Golden Furtow to investigale. Mr., Jones asked the plant manager, Bruce Hellander, whether
any recent spills or other activities had occurred that may have resulted in the fish kil bt
Mr, Hollander said he knew ol none,

That sarnc day Mr. Jones collected water samples. "Sample 17 was taken itomn the culverl on
the north side of the Golden Furrow Property.  “Sample 27 was collected upstream in the
unmamed tributary, to the north of the residential driveway at 1916 highway 1. “Sample 37
was taken downstream in the unnamed tributary, south of the con fucnce point where the
Golden Furrow drainage ditch enlers the stream. The results of the wates samplcs were as

follows:

pH Ammonia Atrazine ; Metolachlor | Temperature

| Sampie 1

90 130 mg/1. O0ugl | 1590 ugl 48" F

Sample 3

Sample2 | 82 T o33 myL | 0ddugl ¢ 0.27 ugl SI°F
|

84 039mel. | 027egl. | 0A42up/L ST F

The water samples from the mibutary were only munimally polluted, which was cxpected
beciause of the active flowing nature of the stream; the “slug”™ of contarmnants that cavsed the
fish ki1l would have traveled downstream by the time the investigation look place.
Conversely, Sample 1 had not been washed away as there is no flow in the dich, and
slevated levels of farm chemicals were present.  Although this sampling point also receives
some runoft from the neighboring Reilf Grain property, their operations do not include
chemical storine/mixing facilities, ¢liminating them as a source.,

The final fish kill tally was 7,681 dead in @ 3.3 mile scgment of Crow Crecks total cost

calculated to be $12,258 81
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7. Golden Furrow owner 'Tom Fullenkamp contacled FO#G on September 21, 2007 10 inguire

into the onzoing investigalion. Mr. Fullenkamp stated that he had just bought the property

on September 1, 2007 and expressed concera that maybe the site was “contaminated.” Mr

Jomes infurmed Mr. Fullenkamp that the fish kil was likely the result of a spill or reiease, nut

exisiing site contaminalion. Fullenkamp sad he would mvesugate.

M. Fullcnkamp called FO#6 on Seplember 24, 2007 to stae that a wash water discharge

from an ammonia (NH;) giorage tank may have occucred, bot could not confirm, FORG

provided him with a copy of the soil and waler sample results. '

9. A Nolice of Violation (NOV) was issued o Golden Lurrow on Oclober 1. 2007 for a
prohibited discharge into a waler of the State.

F0). My, Fullenkamp faxed a reporl o FO#6 on October 4, 2007 admillmg thal @ discharge of

ammonia-tainted water did occur on Seprember 10, 2007 from a 2.640-gailon NH; storage
lank when the tank overfilled wilh water during o pressurc (st

 Mr. Fullenkamp’s repost stated that plant manager Bruce Tlollander was on duty when the

spill occurred, and was even personally involved in the tank’s pressure lesl. However, when
Mr. Jolbander was specificaily questioned by FO#E about any potental spills or releases at
the begmning of the investigation, Mr lollander stated that he knew of none. i
Fullenkamp attempted to explain Mr, Hollander's omission by stating that Mr. Hollander rold
Mr, Fullenkamp that he didn’t belicve any homn could have resulted Mrom the spill,

12. Golden Furrow has four previous hazardons condition incidents (HTS numbers: 030 100-PEFB-
1532; 052904-RAR-1345. 111I05-PLB 1337, 112306-PFB-1841).  Additionally, two
complaints invelving Golden Fumow bave been filed with the Department (dated 7/96-43 and
4/96_243 Nome of these have resulled 1n eoforcemenl actients,

S

[l
f—

IV, CONCLUSTONS OF LAW
The parties herehy aurce that the following conclusions of Taw arc applicable 1o this mafter:

1. Towa Code chupter 4351, Division I, Part | (sections 433B.17] - 433581987 establishes the
Water Quality program. Section 455B.177 declares Lhat it is in the interest of the people of Towa
to implement the Clean Water Act, and its accompanying federal regulations and guidehines—
which includes the issuance of permits regulating the discharge of pallutants into waters of the

State.

2 lowa Code section 43533.186¢1) and 567 lowa Administrative Code (TALC.) 62.3(1) prohubit
the discharee of “a pollutant™ inlo “a water of the Slate™ onless it is released pursuant 1 4 valid
Nationa! Pollutant Discharge Elimination System (NPDES) permil issued by the director.
NPDES permits are issued to point sources pursuant o Iowa Code section 455B.197 and 367
1.A.C. chapter 62. The State has adopted federal effluent limitation standards by reference where
lhey cxist, and impose different standards when necessary to comply wiill apphcable water

guality standards. See 567 LA.C. 62.8(2).

3. A “pollutant’” is defined in Iowa Code section 455B.1T1(18) as “sewaye, industnal waste, or
other waste.”™ Ammonia-tainted wash waler constitutes “other waste” under lowa Code  sechion
455B.171{13) due to 115 chemical components.
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4. The urnamed tributary leading from Golden Furrow’s drainage dich and Crow Creak qualtly
a5 “waters of the Stale” pursuant 1o Towa Code scction 455817137} which defings the lerm o
include “any stream. . . . watercourse, waterway, . . . drainage systenl, and any other body or
accumulation of water . . public or private, which are coatained within . . . the state ... .7

4. Colden Furmow did not have a NPDES permit autkorizing the discharge of a pollutant into a
waler of the Stute in vielatiem of the above-cited faw.

5. I'he “uctual, imminent, or probable spilling, feakage or release™ of amrmoma-tainted water 0o
the environment constiates a “havardous condition”™ pursut 1o lowa Code section 433B.381(4)
and 567 LALC. 1312, Ammenia is considered a “hazardous substance” under lowa Code seotion
45553.351(3) and 567 LAC. 131.1, bath ol which adopt by reference the hazardous substance
designation list contained in 40 C.F.R. 1164 (as antherized to be croated by 33 LLS.CL 3§

1371(b) 210 AN

6. ‘The party “storing, handling, . . . or disposing ol « hazardous substance™ must totity the
Depariment and local police department of the occurrence of a hurardous condilion as 2000 as
possible, but no later than wix (6) hours after Lhe onsat of the hazardous condition or il
discovery, See Towa Code section 433B.386 and 267 LAC. 1312, Failure o Jdo so suhjecls the
party 1o a civil penalty of $1.000. 44

7 Golden Iurrow never notified the Department of the release of the ammonta-tanted waler, and
only fully admitted the release had occurred 24 davs after the fact — subsequent lo the
Prepartment initiating its own investigation and the issuance of a NOV,

8 1owa Code section 481A.151 and 371 TA.C, Chapler 113 provides that a person who is lable
for polluting a watcr of this stale in vielaton of state law shall also be liable 1o pay reslilunon 10
the Department [or injury caused o a wild animal by the potlution, Golden Furrow’s release of
ammonia-tainted water resulted in 7,681 dead fsh in Crow Creck, rendering CGolden Fuirow
liable for restitution costs of 512,358 81,

V. ORDER

VOIERETORE, the IDepurtment hereby orders und Golden Furrow 2giees & the following:
1. Golden Turmow agrees 1o pay a 54,000 penalty and 512,3358.81 for fish restitutton to the order
of the Towa Iepartment of Natural Resources within thinty (30} days of recaipl of this Order.
Golden Furmow apees to refine and actively implement their Spill Prevention Control and
Counter Measure Plan by no later than Japuary |, 2008 to address proper handling and
storing of chernicals and chemical-tainted water.
3. Golden Turrow agrees to implement employee traiing, and protoco]l that will require esting
of all wash water for ammonia and other chemicals prior to discharge, and will also ensure
that no discharge reaches a water of the State,

-2
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V1. PENALTY

I lawa Code section -155B.191 suthorzes the assessment of civil penalues in lowa Bistrict
Court of up te 53,000 per duy of violation for the water quality vielarions involved wn this matter.
More serious criminal sanclions are also available pursuant o that provision,

I Jows Code seotion 4558.386 and 567 TAC, 10.2(1) authorizes ihe admimsirative assessment
of a $1.00 penalty for the failure  comply with hazardous condition nolilication requirements.

3 lows Code scotions 455B.175 and 435B.109 autharize the enforcement of water gualiry

stonctards throngh the 1ssuance of an administradve order and an accompanying punalty up
$10.000. The Envirommental Protection {ommission estabiisiied procedures and cnitéria for the
assesament of adninistralive peoalties in 367 LAC. Chapter 10, Pursunant 1o those rufes. the
Department hus determined that the most effective and efficient means of addressing the above-

cited violalions is the issuance of an Administrative Consent Order with a penalty.

FECONOMIC BENEFTT:  There is no readily idenlifiable economic benefit for Golden
Furrow under these facts. The contaminaled soil at the spilt site and drainage culvert would bave
heen land applicd immediately after the spill oconrred just as it as been now, after Departiental
investization. As such, the Department is delerming an assessment hased on this factor.

GRAVITY: The release of the ammonia-tainied water resulled in a significant environmental
impact with 7,681 dead fish found in the unnamed tributary leading from the CGolden Fumow
properly and Crow Creek. Becausc this harm could have been avoided 1l proper chemically-
tainted wash water handling procedurcs had been in place. $1.000 15 assessed for this Factor.

CULPABGLITY: Golden Furrow's failure Lo properly handle the ammonia-tainted walcr or o
track the spill so as to realive it had entered a water of the State and required reporting resulted im
1 reicase and fish kill that eould otherwise have been avoided. Additionally. Plant Manager
Brice Liollander acted in bad faith al the beglnning of the Department”s investigation by fuiimg
Lo honessly answer questions concering whether any recent spills had pceurred on sile. This
onission is significant and must be considered willful as Mr. Hollander was personatly involved
in the spill af issoc, and his knowledge of the harm arnmeonia-tainted water presents to the
environment is inlcrred due o his position as Plant Manager. However, because Golden Fumow
owner Tom Fullenkamp has interacted with the Deparlment in an efticient, thorough, and
courtecns mannter, cxhibiting a sood faith desirc to comply with rules and regulations in the

fiure, only $2,000 is asscssed for this factor.

VIL. WATVER OF APPEAL RIGHTS

lowa Code section 45313.178, and 561 T.A.C. 7.3(1). as adopted by rcterence in 37 LA
chapter 7, authorize a written notce of appeal to the Environmental Protection Commussion.
‘This Grder is entered into knowingly by and with the consent of Golden Furrow, By signming

this Order all tights to appeal this Order are waived.
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YL NONCOMPLIANCE

Compliance with Section ¥V of ths Order constitutes full satisizenon of all requirements
pertaining io the violations described in this Order. Failure to comply with this Order may result
in the imposition of administrative penalties pursuant 1o 4 unilaieral adnnnistrative order or
referral is the Auomey General to oblain injunetive relief and civil penaltics porsuant Lo Towa
Code secuion 4558.191

F
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GOLDEN FITRROW FERTILIZER, INC.
by Tom Fullcnkamp, Owner

Dated this <& dayof b _. lﬂ_f?

7 P 7
CMM%

RICHARD A LEOPCLD, D
IOWA DEPARTMENT OF NATURAL RESOURCLS

v —
Dated (his '?" day of FELS . zti_?ﬁ

(iolden Furrow Fertilizer, Tne.: Field Office 6; Tamara Mlutlen: BEA; LCUL; IV AL



